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THE "UNBORN CHILD" REGULATION:

AN INEFFICIENT LEGAL APPROACH TO PROVIDING
PRENATAL CARE
BY BETHANY

J. GILBERT'

Prenatal care has been recognized as the foundation of
health care for pregnant women for over a century. 2 Inadequate
prenatal care places both the mother and the child at risk of lowbirth-weight births, premature births, neonatal mortality, infant
mortality, and maternal mortality. 3
Birth outcomes are
significantly better with prenatal care than without. In 2000,
women who received prenatal care within the first trimester had a
live birth 83.2% of the time, while women who began prenatal care
during their third trimester or had no prenatal care at all had live
births only 3.9% of the time.4 The United States infant mortality
rate was 6.9 deaths per 1,000 live births in 2000. 5 In the year
1998, the United States was ranked 28th in infant mortality.6
According to 1994 statistics, the proportion of women who begin
prenatal care late (after fifteen weeks of gestation) was highest in
the United States (21.2%) and lowest in France (4%).7 The second
'Completed for credit in Public Health Law course at the University at Buffalo
Law School. Accepted for publication in the Buffalo Women's Law Journal
Spring 2004 issue.
2 John L. Kiely and Michael Kogan, Prenatal Care in From Data to Action:
CDC's Public Health Surveillance for Women, Infants, and Children, Maternal
& Child Health Monograph, , 105 (CDC, 1994), available at
http://www.cdc.gov/nccdphp/drh/datoact/rhow.htm, [hereinafter From Data to
Action].
3

id.

4 Center for Disease Control, Health, UnitedStates,2002, 87 (February12,

2002), Table 6, availableat http://www.cdc.gov/nchs/data/hus/hus02.pdf,
[hereinafter United States 2002].
- National Center for Health Statistics, FastFastsA-Z, availableat
http://www.cdc.gov/nchs/fastats/infinort.htm, [hereinafter Fast Facts] (Taken
from National Vital Statistics Reports, Vol. 50, No. 16 (2000))
6United States 2002, supranote 3, at 114. Table 26.
7From Data to Action, supranote 2.
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leading cause of infant death is premature birth/low-birth-weight.8
Eleven percent of infants were born pre-term and 7% are born with
low-birth-weight in 1994.9 The American College of Obstetricians
and Gynecologists (ACOG) recognizes that low-birth weight
infants face a much greater risk of health problems and death than
healthier newborns and proposes that these risks to the child's
health can be minimized with early prenatal care.' ° ACOG also
recognizes that half of all maternal deaths could be prevented by
early diagnosis of pregnancy complications in prenatal care." The
health benefits of prenatal care, for both the infant and the pregnant
woman, are indisputable.
However, many women seek prenatal care late term or not
at all. The Centers for Disease Control (CDC) estimated that 24%
of live births were to women who did not receive early prenatal
care in 1994.12 Barriers to prenatal care are classified into three
groups: socioeconomic,
system-related, and attitudinal.' 3
Significant racial differences exist as to when and how often
pregnant women seek prenatal care. African American, Native
American, and Hispanic women are substantially more likely to
seek late prenatal care or none at all. 14 The differences are
noticeable in racially stratified studies but are more likely to exist
because of socioeconomic factors such as lower incomes, limited
ability to afford health insurance, and less access to health care
services. Women without health insurance, women on public
assistance, and women without a high school education are the
most likely to receive late term or no prenatal care.' 5 Adolescent
mothers are the highest risk group for insufficient prenatal care
8 Fast Facts, supranote 5..
9 From Data to Action, supra note 2 at v.
10What is a child? A Letter to SCHIP, The American College of Obstetricians
and Gynecologists (May 6, 2002) available at
http://www.acog.com/from-home/departments/dept notice.cfin?recno= 11 &bull
etin=2286, [hereinafter SCHIPI. (Calling for retraction of the proposed rule
because it "unnecessarily involves abortion politics.")
1Id.
12 From Data to Action, supra
note 2 at vi.
3
Id, at 109.
14 id.
" Id, at 109-111.
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because they often do not have health insurance and face
attitudinal barriers like unintended pregnancy, fears of parental6
discovery, and inability to recognize the signs of pregnancy.'
Public health officials have been especially focused on providing
services to the subgroup of women who face barriers to prenatal
care because of the importance of prenatal care to healthy birth
outcomes.
The federal government has recognized that health
insurance is a significant barrier to receiving prenatal care.
Currently there are two major federal programs that provide health
insurance to women and children. The first, Medicaid, is a public
program that offers health insurance to individuals who meet
income restrictions and live at or near the federal poverty level.
States vary in their coverage of prenatal care under Medicaid. In
1998, New York had the lowest prevalence of Medicaid coverage
for prenatal care (24%) and West Virginia had the highest
prevalence of Medicaid prenatal care coverage (52.1%%)."
Consequently, many pregnant women do not receive prenatal care
even if they do qualify for Medicaid. The more prevalent scenario
is when a pregnant woman cannot qualify for Medicaid but is
considered low-income and cannot afford private health insurance.
The second federal program, State Children Health Insurance
Program (CHIP), enables states to insure children from working
families with incomes too high to qualify for Medicaid but too low
to afford private health insurance. Currently, fifty states, the
District of Columbia, and five U.S. Territories have implemented
CHIP. 18 CHIP covers children up to nineteen years of age.
Therefore, pregnant adolescents who themselves qualify for CHIP
programs will be eligible for prenatal care coverage. Each state
determines its eligibility criteria and can implement CHIP as an

16
17

Id, at 110.
Center for Disease Control, PRAMS- PregnancyRisk Assessment Monitoring

System 1998 Surveillance Report 40, available at
http://www.cdc.gov/nccdphp/drh/prams/pdf/98prams/prams 98.pdf.
'8 The State Children'sHealth InsuranceProgram:PreliminaryHighlights of
Implementation and Expansion, Centers for Medicare & Medicaid Services(July
2000) availableat http://www.cms.gov/schip/wh0700.pdf.
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expansion of Medicaid or as a separate program. 19 These
variations in eligibility result in less coverage when states have
approved programs below the federal maximum.
COMPETING APPROACHES TO THE ISSUE

Insufficient coverage of prenatal care for women ineligible
for either Medicaid or CHIP is a glaring gap in these two
programs. Two competing approaches to eliminating this gap and
providing federal funds for necessary prenatal care to at risk
populations have immerged. One approach is to expand coverage
to pregnant women currently ineligible for either CHIP or
Medicaid coverage using the Mothers and Newborns Health
Insurance Act. 20
Another approach, supported by the
Administration, is to expand coverage to fetuses under the current
CHIP program using the recently promulgated "Eligibility for
Prenatal Care and Other Health Services for Unborn Children"
regulation.
This article will first look these two approaches to
addressing insufficient prenatal care in low-income populations of
women and children. A comparison of the two approaches reveals
that the Unborn Child regulation creates a conflict between the
pregnant woman and her fetus in their access to necessary prenatal
services. Using a hypothetical scenario, to analyze the probable
effects of the Unborn Child regulation, this article reveals that the
fetus' interests are elevated above the pregnant woman's interests.
The first approach, the Mothers and Newborns Health
Insurance Act, was introduced in April 2001.22 The Senate report
on this bill states that 4.3 million uninsured mothers are living

19 United States Department of Health and Human Services, SCHIP Covers 4.6
million in 2001, (February 6, 2002) availableat
http://www.hhs.gov/news/press/2002pres/20020206.html.
20 Mothers and Newborns Health Insurance Act of 2002, S 724,
107 t' Cong.
h
(2002) [hereinafter S 724, 107' Cong. (2002)].
21 State Children's Health Insurance Program; Eligibility for Prenatal
Care and
Other Health Services for Unborn Children, 67 Fed. Reg. 61956, at 61956 (Oct.
2, 2002) [hereinafter State Children's].
22 S 724, 10 7 th Cong. (2002).
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below 200 percent of the federal poverty level.23 This proposed
bill seeks to ameliorate the disparity in health insurance coverage
for pregnant women who do not qualify for either Medicaid or
CHIP by allowing states to expand their eligibility criteria under
CHIP to include pregnant women. 24 Currently, states can achieve
the same end by applying for a § 1115 waiver of Title XXI
requirements under the Social Security Act. The waivers are
generally easy for states to secure and give states maximum
flexibility in designing their programs to meet the needs of
The Mothers and Newborns Health
uninsured children. 25
Insurance Act expands the flexibility under a § 1115 waiver and
actively encourages states to expand their eligibility criteria to
include low-income pregnant women.
In a letter to Senators, on October 15, 2002, the Health and
Human Services Secretary Tommy Thompson retracted support for
the Mothers and Newborns Health Insurance Act in favor of the
second approach-the final regulation promulgated by the
Administration that makes fetuses eligible for CHIP. Thompson
justified the retraction of support saying that the regulation is
"more comprehensive" than the Senate bill.26 The administrative
regulation changes the CHIP definition of "child" in section 457.10
to mean an "individual under the age of 19 and may include any
period of time from conception to birth up to age 19.,,27 This
change allows states the choice of including unborn children in
their targeted low-income child eligibility requirements. The final
rule states the regulation's purpose to "ensure that needed services
are available to benefit unborn children independent of the

24

Sen. Rep. No. 107-233 (2002) [hereinafter Sen. Rep. 107-233].
Id.

25

Centers for Medicare & Medicaid Services, State Children's Health Insurance

23

Program (SCHIP) Approved Information Section 1115 Demonstration Project,
availableat http://cms.gov/schip/1115waiv.pdf.
26 Thompson Letter Explains Decision to Extend CHIP Coverage to Fetuses
rather than Pregnant Women, Kaiser Daily Reproductive Health Report,
(October 16, 2002) available at
http://www.kaisemetwork.org/dailyreports/repindex.cfm?hint=2&DRID = 14
061.
27

State Children's, 67 Fed. Reg. 61956, at 61956 (Oct. 2, 2002).
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mother's eligibility status. 2 8 The goal is to eliminate the need for
§ 1115 waivers and give states flexibility in determining the
eligibility criteria for their CHIP programs.
CREATING MATERNAL-FETAL CONFLICT

A comparison of these competing approaches reveals major
differences in length of coverage and scope of services available.
The Unborn Child regulation will provide coverage of prenatal
care for the fetus beginning at conception and extending after birth
for at least three months of presumed CHIP eligibility. The Senate
bill will provide prenatal care for the pregnant woman and her
developing fetus beginning at conception and will cover the child
for a one-year period of presumed CHIP eligibility. The scope of
services available under the respective approaches is strikingly
different. The Unborn Child regulation will provide prenatal
services only when there is "a connection between the benefits
provided and the health of the unborn child." 29 Therefore, it is
possible that postpartum services needed after delivery and types
critical care needed during pregnancy will be excluded. 30 The final
rule specifically states that postpartum care such as treatment of
hemorrhage, infection, episiotomy repair, C-Section repair, family
planning counseling, treatment of complications after delivery, and
postpartum depression will not be covered under CHIP because
"they are not services for an eligible child.'
On the other hand,
the proposed Mothers and Newborns Health Insurance Act covers
services provided to the pregnant woman, and, therefore, include
postpartum services like those mentioned above. 32 Richard
Bucciarelli, spokesperson for the American Academy of Pediatrics,
testified in a Senate hearing on October 24, 2002 that "the
28

Id.

29 67 Fed. Reg. 61956, at 61968 (Oct. 2, 2002)
30

Physicians Fault Bush S-Chip Rule on Eligibility, Congress Daily, Oct. 24,

2002.
" 67 Fed. Reg. 61956, at 61969 (Oct. 2, 2002) (If the pregnant woman is herself
eligible for CHIP then these postpartum services delivered to her will be
covered.).
32 Sen. Rep. 107-233, supra note 20.
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Academy is concerned that, as written, this regulation falls
dangerously short of the clinical standards of care outlined in our
guidelines, which describe the importance of covering all stages of
a birth-pregnancy, delivery, and postpartum care." 33 Bucciarelli,
stressed in his testimony that it "is critically important that
pregnant women receive the full range of medical services needed
during pregnancy and the post-partum period. 34 The goal of
better birth outcomes is more comprehensively addressed in the
Senate bill's provision of postpartum services to the new mother.
The distinction between these approaches is focused around
the entity given eligibility status. The Mothers and Newborns
Health Insurance Act expands eligibility to the pregnant women in
an effort to provide prenatal care. The CHIP regulation change
expands eligibility to the fetus for the same purpose. The different
approaches indicate more than a mere difference in terminology
but a fundamental distinction between the pregnant woman and the
fetus in social value. The ACOG voiced their concerns that this
rule "unnecessarily involves abortion politics by appearing to
establish precedent for granting legal personhood to fetuses" in 35a
letter to the Centers for Medicare & Medicaid Services (CMS).
Comments, published with the final rule, argued that the rule
creates an "arbitrary separation between a woman and her
developing unborn child" and clearly gives the unborn child the
benefit of prenatal care while excluding the pregnant woman. 36 A
common issue addressed in newspaper articles, health policy
organizations, and directly in the comments to the rule is the
33

Richard Bucciarelli, "Lack Of Insurance And Infant And Maternal Mortality,"

Testimony Before The United States Senate Health, Education, Labor And

Pensions Committee, October 24, 2002, available at
http://www.aap.org/advocacy/washing/rick 09 24 2002_testimony.htm. (The

presentation is available through the American academy of pediatrics). See 148
Cong Rec D 1109 (October 24, 2002).
34 Id. ProvidersDebate Whether Bush AdministrationRule Allowing CHIP to
Cover Fetuses Will Improve PrenatalCare, Congress Daily (Dow Jones

Interactive, Oct. 25, 2002)(Senate Health, Education, Labor, and Pensions
Committee hearing to investigate the administration's reasons for removing
support of the proposed Senate bill S724).
35 SCHIP, supra note 9.
36 State Children's, supra note 24, at 61960.
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advancement of the fetus' interests above the pregnant woman's
interests. 37 The clear distinction between the pregnant woman and
her developing child creates an unnecessary social and medical
schism despite the Administration's response that the regulation is
"in the best
interests of both pregnant women and unborn
38
children."
UNBORN

CHILD REGULATION:

THE

RIGHTS OF THE FETUS

PREVAIL

Consider a situation where a woman is in the tenth week of
her third pregnancy and an ultrasound test reveals that the fetus is
suffering from hydrocephalus. This fluid build-up, in the usually
empty ventricles of the brain, could result in brain damage before
birth and enlargement of the head during development making
natural passage through the birth canal nearly impossible.

Hydrocephalus affects over 10,000 babies a year making it one of
the most common birth defects in the United States.3 1 Infants with
hydrocephalus face significantly increased risks of visual
impairments, motor disabilities, and learning disabilities, and
require

a lifetime of medical care that can become

very

37 Daily Reproductive Health Report National Politics & Policy I Bush

Administration Withdraws Support of Senate Bill Extending CHIP Coverage to
Pregnant Women
http://www.kaisernetwork.org/dailyreports/repindex.cftn?hint-2&DRID = 13
998 [Oct 11, 2002]. See 67 Fed. Reg. 61956; Daily Health Policy Reports
available at kaisemetwork.org;, Congress Daily (Oct. 10, 2002)("... laying the
groundwork to overturn the right to abortion. 'Any challenge to Roe v. Wade
that reaches the Supreme Court will surely contend that an evolving legal trend
recognized fetuses as persons'); Editorial, Cynical Political Ploy, S. F. Chron.,
Feb. 5, 2002 ("It's a clever ploy to advance the anti-abortion agenda. It places
those who support abortion rights on the defensive.") Marlene Cimons, The
Nation, L.A. Times, Jul. 7, 2001 ("could approve waivers.., without provoking
another controversy over abortion rights.") Robert Pear, Bush Rule Makes
Fetuses Eligible for Health Benefits, N.Y. Times, Sept. 28, 2002("critics said the
change was a backdoor effort to advance the administration's anti-abortion
agenda").
38 State Children's, supranote 27, at 61967.
39 Hydrocephalus Foundation, Inc., What is Hydrocephalus?, at
http://www.hydrocephalus.org/facts (n.d.).
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expensive.4 °
Informed consent doctrines would require the
physician to discuss all the available options with the pregnant
woman. The full scope of options would include (1) early term
abortion; (2) cesarean section delivery when the baby nears term;
(3) waiting until labor begins naturally and then performing
cephalocentesis, a procedure that drains the extra cranial fluid and
usually results in a stillborn, or finally; (4) cephalocentesis in utero
where the fluid is drained from the fetus' head while still in the
woman's womb.4 1 Now, add into this mix that the pregnant
woman does not qualify for Medicaid but is low-income and
cannot afford private health insurance.
Under the recently
promulgated Unborn Child regulation her fetus would be eligible
for CHIP coverage. 4 2 It is probably the only reason she was able to
access an ultrasound test to determine what was wrong with the
unborn child. The Unborn Child regulation will affect each and
every step in the decision making process for this woman and her
physician.
First, physicians might be reluctant to accept pregnant
women whose fetuses are covered under CHIP because of the
uncertainty of what services the regulation allows.43 Ifthese
women are accepted as patients, physicians will find it extremely
difficult to "separate the mother-baby pairs and expect a good
outcome for either of them." "some physicians might be reluctant
to accept pregnant women whose fetuses are covered under CHIP
because of uncertainty about which services the Bush regulation
40

Hydrocephalus Foundation, Inc., Problems Commonly Associated with

Hydrocephalus,http://hydrocephalus.org/problems.htm (n.d.).
L. Newkirk, Note: State ControlledFetalSurgery: The Viability Test is
Not Viable, 4 WM. & MARY J.WOMEN & L. 467, 467-68 (1998) [hereinafter
Newkirk].. This scenario is based on a similar case study originally in, B.D.
Colen, Saving Babies: The Risks, Dilemmas and Rewards of Fetal Surgery,
Health, Aug. 1986, at 59.
42 Assume that this scenario takes place in a state that has instituted
the
41 Krista

maximum
available CHIP funding appropriations.
43

At Senate Hearing,Medical Groups Voice Opposition to Regulation Making
Fetuses Eligiblefor CHIP Coverage, Kaiser Daily Health Policy Report (Oct.
25, 2002) availableat
http://www.kaisemetwork.org/daily reports/rep index.cfn?hint=2&DRID = 14
245.
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would cover" 44 More likely, physicians will simply provide the
necessary care and worry about coverage issues later, knowing full
well that massive amounts of staff time will be required to manage
billing and recover even some of the payments. "Physicians will
simply provide the care and worry after the fact about coverage
issues, knowing that a tremendous amount of staff time and effort
will be expended to recover even some payment." 45 Many of the
coverage claims will be denied for too weak a "connection
between the benefits provided and the health of the unborn
child.' 4 6 Therefore, low-income women may face the possibility
of having to pay for expensive prenatal testing and services not
sufficiently covered by CHIP. This could easily serve to dissuade
pregnant women from seeking prenatal care when their fetuses are
CHIP eligible-the opposite outcome that the regulation intended.
Second, assuming that the physician accepts the fetus as a
patient under CHIP, each step of the decision making process for
dealing with the unborn child's hydrocephalus will be affected by
the regulation. The pregnant woman may consider an early term
abortion her best choice to avoid possible brain damage to the
unborn child and since she already has two children this choice
might be more attractive than other options. However, it is clear
that the Unborn Child regulation will not provide funding for
abortions because there is no connection between the service
provided and the health benefits to the unborn child. Similarly, the
option of waiting for labor to spontaneously begin and then
performing the cephalocentesis during labor would likely not be
covered by the Unborn Child regulation. Since this procedure
would overwhelmingly risk a stillborn or neonatal death within a
few days is it unlikely that a connection could be found between
"Providers Debate Whether Bush AdministrationRule Allowing CHIP to Cover
Fetuses Will Improve PrenatalCare, Congress Daily (Dow Jones Interactive,
Oct. 25, 2002) Kaiser Daily Health Policy Report available at
=
http://www.kaisernetwork.org/dailyreports/rep-index.cfmn?hint-3&DRD
14
253.
45 Medical Groups Blast Insurance Coveragefor Fetuses, Reuter
Health

Information (2002-10-24) availableat
http://www.reutershealth.com/archive/2002/10/24 (last visited Oct. 28,2002).
46State Children's, supra note 27, at 61968.
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the service provided and the health benefits to the unborn child.
Therefore, the procedures that are least invasive to the pregnant
woman are not covered because they are the most risky to the
fetus.
On the other hand, the more invasive procedures of fetal
surgery and cesarean section would likely be covered under the
new Unborn Child regulation. The fetal surgery procedure of
cephalocentesis, the insertion of a microscopic catheter into three
incisions in the abdominal cavity, is not always successful but can
be repeated until it is successful. It poses a slight risk to the
mother's reproductive system that could affect her ability to carry
future children to term.4 7 Possible complications for the fetus
include hemorrhage, injury to the brain, and depending on the
location of the drainage device major internal systems can be
permanently damaged (i.e. nervous system or abdominal
function). 48 However, the connection between the procedure and
health benefits to the unborn child is stronger than with abortion or
natural birth and would likely be covered under the new regulation.
The difficulty arises when the pregnant woman does not consent to
this procedure. The Unborn Child regulation has made the fetus
the patient in this situation and the possibility exists that a state
could compel a woman to undergo fetal surgery to benefit her
CHIP eligible fetus against her wishes. There are no cases
addressing state compelled fetal surgery making the legal authority
in this area imprecise.
Finally, a late term cesarean section, the most invasive of
the choices, would likely be covered by the Unborn Child
regulation. The cesarean section will allow the pregnant woman to
carry the fetus almost full term, will avoid the danger of trauma to
the fetal head during delivery, and provides an opportunity for
cephalocentesis if determined to be medically necessary. 49 These
benefits to the unborn child's health are obviously connected to the
procedure and would likely be covered. But, a cesarean section is
47

Newkirk, supra note 41, at 468.
Shunt for Hydrocephalus,
http://www.yoursurgery.com/ProcedureDetails.cfn?BR=4&Proc=44
(n.d.).
49
Newkirk, 468.
48
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major abdominal surgery on the woman, slicing through layers of
skin, fatty tissue, fibrous tissue, and finally the uterus. Care for
the mother after delivery will not be covered under CHIP,
according to the Administration's responses to comments in the
publication of the final rule, because these services do not directly
benefit the health of the recently born child. 51 In reality, the best
option for the unborn child is the one that leaves the pregnant
woman no choice but to consider her interests as conflicting with
those of the fetus. She may decide not to consent to the invasive
procedure, once again exposing herself to the possibility that the
state could compel a cesarean section in the interest of her unborn
child. Courts are divided about whether the state interest in a
potential life can override a woman's constitutionally protected
right to refuse medical treatment. 52 The Unborn Child regulation
is one more source of authority in the argument that states can
supersede maternal decisions based on a states interest in
protecting the fetus.
CONCLUSION

The need to secure prenatal care for populations that face
economic and social barriers to health services is a prevailing
public health issue. Avoiding unhealthy children begins with
providing the necessary prenatal care to have healthy babies. The
current federal assistance programs have been unsuccessful in
addressing this issue because of structural and political obstacles.
So, public health professionals should carefully analyze the effects
of new measures declaring a quick fix for this deep-rooted
50

Janet Gallagher, PrenatalInvasions & Interventions: What's Wrong with

Fetal Rights, 10 Harv. Women's L.J. 9, 36 n. 137 (1987)(graphically describing
the invasiveness of a cesarean section) (quoting Michelle Harrison, A Woman in
Residence, 81-84 (1982)).
51 State Children's, supra note 27, at 61969. If the pregnant woman is herself
eligible for CHIP then these postpartum services delivered to her will be
covered.
52 Cruzan v. Director, Missouri Dep't of Health, 497 U.S. 261, 284 (1990)
(inferring from previous decision that a competent person's right to refuse
medical treatment is Constitutionally protected).
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problem. Implementing a public health intervention, such as
providing funding for prenatal care, must take into account more
than the public health findings and preferred political approaches.
A solution must be properly designed to fit within federal and state
Constitutional frameworks and adhere to common law principles
of informed consent and bodily integrity. The Unborn Child
regulation, finalized on October 2, 2002 and implemented in late
November, does not fully consider the legal, ethical, and social
implications and will not succeed in providing sufficient prenatal
care.

